DM PETROLEUM OPERATIONS COMPANY

GENERAL TERMS AND CONDITIONS FOR COMMERCIAL ITEMS 

1.
DEFINITIONS
The following terms shall have the meanings below:

(a)
Government means the United States of America and includes the U. S. Department of Energy (DOE) or any duly authorized representative thereof.

(b)
“Seller” and “Subcontractor” means the person or organization that has entered into Order.

(c)
“DynMcDermott” and “DM” means DM Petroleum Operations Co.
(d)
Company means DM Petroleum Operations Company.

(e)
Item includes any “commercial item” and “commercial component”, as defined in Federal Acquisition Regulation (FAR) 52.202-1.

(f)
Order means a Purchase Order or Subcontract issued by DM Petroleum Operations Company. 

(g)
Subcontract Manager means the applicable DM Petroleum Operations Company procurement representative.

(h)
Except as otherwise provided in this contract, the term "subcontract" and/or {Basic Order Agreement (BOA)] includes, but is not limited to, this contract, second tier subcontracts, and purchase orders/BOAs and changes and modifications to purchase orders/BOAs under this contract or second tier subcontracts.

2.
ORDER OF PRECEDENCE
Any inconsistencies shall be resolved in accordance with the following descending order of precedence: (1) item description, (2) face of the Order, (3) general terms and conditions for commercial items, and (4) other terms and conditions, if any. (5) specifications and/or scope of work, 

3.
TITLE AND ADMINISTRATION
All property rights and interests resulting from this Order shall pass directly from Seller to the Government.  Company shall make payments under Orders from funds advanced by the Government and agreed to be advanced by DOE, and not from its own assets.  Orders may be assigned by the Company to DOE or its designee, and in case of such transfer and notice thereof to Seller, Company shall have no further responsibilities hereunder.  

4.
ACCEPTANCE OF TERMS AND CONDITIONS
Seller, by signing or acknowledging the Order or delivering the items identified therein, agrees to comply with all the terms and conditions and all specifications and other documents that this Order incorporates by reference or attachment.  Company hereby objects to any terms and conditions contained in any acknowledgment of the Order that are different from or in addition to those mentioned in this document.   Failure of Company to enforce any of the provisions of the Order shall not be construed as evidence to interpret the requirements of the Order, nor a waiver of any requirement, nor of the right of Company to enforce each and every provision.  All rights and obligations shall survive final performance of the Order.

5.
WARRANTY
(a)
Seller expressly warrants that item(s) delivered under this Order shall be in accordance with Seller’s affirmation, description, sample, or model and compliant with all requirements of the Order.  The warranty shall begin upon acceptance and extend for a period of: (1) the manufacturer’s warranty period or six months, whichever is longer, if Seller is not the manufacturer and has not modified the item, or, (2) one year or the manufacturer’s warranty period, whichever is longer, if Seller is the manufacturer of the item or has modified it.  If any nonconformity with item appears within that time, Seller shall promptly repair or replace such item or re-perform services.  Transportation of replacement items and return of nonconforming items and repeat performance of services shall be at Seller’s expense.  If repair or replacement or re-performance of services is not timely, Company may elect to return the nonconforming items or repair or replace them or re-procure the services at Seller’s expense. If this Order is for the rental of equipment, DM shall not be charged for any time that the equipment is not functioning.

(b)
The Seller shall be responsible for the professional quality, technical accuracy, and the coordination of all designs, drawings, specifications, and other services furnished by the Seller under this Order. The Seller shall, without additional compensation, correct or revise any errors or deficiencies in its designs, drawings, specifications, and other services.

(c)
Neither DM’s review, approval or acceptance of, nor payment for, the services required under this Order shall be construed to operate as a waiver of any rights under this Order or of any cause of action arising out of the performance of this Order, and the Seller shall be and remain liable to DM in accordance with applicable law for all damages to DM caused by the Seller’s negligent performance of any of the services furnished under this  Order.

(d)
The rights and remedies of DM provided for under this Order are in addition to any other rights and remedies provided by law.
6.
ASSIGNMENT
Seller shall not assign rights or obligations to third parties without the prior written consent of Company.  However, Seller may assign rights to be paid amounts due or to become due to a financing institution if Company is promptly furnished written notice and a signed copy of such assignment.  Payments to an assignee shall be subject to set off or recoupment for any present or future claims of Company against Seller.

7.
TRANSPORTATION
Transportation shall be “FOB Destination” unless specified otherwise in the Order and no insurance cost shall be allowed unless authorized in writing on the specific Order .  If the shipment is “FOB Origin” the bill of landing shall indicate that the transportation is for the Government and is subject to the standard Government bill of lading terms and any special rates or charges.  If Seller will transport and deliver the items to Company at a Strategic Petroleum Reserve (SPR) facility by truck or other vehicle, Seller is hereby notified that the driver of all delivery vehicles attempting to enter an SPR site must be a U.S. Citizen or advance approval is obtained for entry by a non U.S. citizen.  In addition, the driver must furnish proof that the vehicle operator has a currently valid driver’s license and must produce proof of vehicle liability insurance in the minimum amount required by local law.  In the event that Seller fails to satisfy citizenship requirements for entry or furnish  proof of a valid drivers license and legally required liability insurance, then the delivery vehicle shall be denied entry to the SPR site and the Seller shall remain obligated to deliver the items purchased by Company in a proper manner and failure to so deliver shall constitute a breach hereof.
8.
RISK OF LOSS\
Unless this order specifies that the materials or supplies are f.o.b. origin, risk of loss or damage to supplies provided under this order shall remain with the seller until delivery of the supplies to company at the destination specified in this order.
9.
EXCUSABLE DELAYS
The Seller shall be liable for default unless nonperformance is caused by an occurrence beyond the reasonable control of the Seller and without its fault or negligence such as: acts of God or the public enemy, Acts of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine, restrictions, strikes, unusually severe weather, and delays of common carriers.  The Seller shall notify the Subcontract Manager in writing as soon as it is reasonably possible after the commencement of any excusable delay, setting forth the full particulars in connection therewith, shall remedy such occurrence with all reasonable dispatch, and shall promptly give written notice to the Subcontract Manager of the cessation of such occurrence.

10.
INSPECTION/ACCEPTANCE

The Seller shall only tender for acceptance those items that conform to the requirements of this order.  The Company reserves the right to test or inspect any supplies or services that have been tendered for acceptance.  The Company may require repair or replacement of nonconforming supplies or re-performance of nonconforming services at no increase in price.  If repair/replacement or re-performance will not correct the defects or is not possible, the Company may seek an equitable price reduction or adequate consideration for acceptance of nonconforming supplies or services.  The Company must exercise its post acceptance rights: (1) within a reasonable time after the defect was discovered or should have been discovered, and; (2) before any substantial change occurs in the condition of the item, unless the change is due to the defect in the item.

11.
PAYMENT 
(N/A FOR TIME AND MATERIAL or LABOR/HOUR)
Unless otherwise provided, terms of payment shall be net 30 days from the latter of (1) receipt of Seller’s proper invoice, if required, or (2) delivery of items/completion of work.  Any offered discount shall be taken if payment is made within the discount period that Seller indicates.  Payments may be made either by check or electronic funds transfer, at the option of Company.  Payment shall be deemed to have been made as of the date of mailing or the date on which an electronic funds transfer was made.  Notwithstanding anything herein, the Company shall be entitled at any and all times to set off against any amounts payable by the Company hereunder any amount owing from Seller to the Company under Orders with Seller.

12.
COMPLIANCE WITH LAWS
Seller shall comply with all applicable federal, state, and local laws and ordinances and all pertinent lawful orders, rules, and regulations and such compliance shall be a material requirement of the Order.  Seller warrants that each chemical substance constituting or contained in items furnished is on the list of substances published by the Administrator of the Environmental Protection Administration pursuant to the Toxic Substances Control Act as amended.  With the Order Seller shall provide Company any applicable Material Safety Data Sheet as required by the Occupational Safety and Health Act and applicable regulations including, without exception 29 CFR 1910.1200.

13.
TERMINATION FOR CAUSE
(N/A FOR TIME AND MATERIAL or LABOR/HOUR)
(a)
The Company may terminate the Order for cause, in whole or in part, if the Seller fails to comply with any of the terms of the Order, or fails to provide adequate assurance of future performance.  In that event, the Company shall not be liable for any amount for items not accepted.

(b)
If the Order is terminated for cause, the Company may require Seller to deliver to the Company any supplies and materials, manufacturing materials, and manufacturing drawings that Seller has specifically produced or acquired for the terminated portion of the Order.  The Company shall pay the agreed-upon price for completed items delivered and accepted.

The Company and Seller shall agree on the amount of payment for all other deliverables.

(c)
Seller shall not be liable to Company for delays in performance occasioned by causes beyond Seller’s reasonable control and without its fault or negligence, as set forth in Paragraph 9. above.

(d)
If it is determined that Company improperly terminated this subcontract for default, such termination shall be deemed a termination for convenience.  The rights and remedies of the Company under this Paragraph 13. in this clause are in addition to any other rights and remedies provided by law or under the Order.

14.
BANKRUPTCY
If Seller enters into any proceeding relating to bankruptcy, it shall give written notice via certified mail to the Subcontract Manager within five days of initiation of the proceedings.  The notification shall include the date on which the proceeding was filed, the identity and location of the court and a listing of the Order number for which final payment has not been made.

15.
TAXES
The items or services furnished against the Order shall not be taxable, and the Seller shall not invoice the Company for sales or use tax, unless specifically authorized in the Order.

16.
CHANGES
(a)
The Company reserves the right to make changes within the general scope of the Order by issuance of a unilateral change order, or by a bilateral modification to the Order.  Such changes may include, without limitation, changes in: (1) the description of the items; (2) the quantities of items ordered; (3) the method of shipment or packaging; and (4) the time or place of delivery, inspection, or acceptance.  The Seller shall promptly comply with any such change made by the Company.  If any change affects the cost of or the time required for performance, an equitable adjustment to the price and/or delivery requirements and other affected provisions of the Order shall be made by the parties in a bilateral modification.  Any claim for adjustment by Seller must be made within 30 days from the date of receipt of Company’s change notice, although Company in its sole discretion may receive and act upon any claim for adjustment at any time before final payment.  The pricing of all contract awards, changes, modifications, requests for equitable adjustment and any audits of the subcontractor's costs and accounting records shall conform to the cost principles of FAR Part 31 (48 CFR 31.000 et seq).
(b)
Only the Subcontract Manager is authorized on behalf of Company to issue changes whether formal or informal.  If Seller considers that any direction or instruction by Company personnel constitutes such a change, Seller shall not rely upon such instruction or direction without written confirmation from the Subcontract Manager.  Nothing in this clause, including any disagreement with Company about the equitable adjustment, shall excuse Seller from proceeding with the agreement as changed.

17.
TERMINATION FOR CONVENIENCE 
(N/A  FOR TIME AND MATERIAL)
The Company may, in its sole discretion, terminate the Order, or may terminate the fabrication of all or any portion of the items not then completed, at any time, by giving the Seller a written notice of termination.  Upon receipt of a notice of termination, the Seller shall, unless the notice requires otherwise, discontinue all performance on the date and to the extent specified in the notice, and shall otherwise minimize costs to the Company.  Payments shall be made for items accepted by DM that have been delivered to the delivery destinations set forth in the subcontract. Such payments shall be adjusted between the Seller and the Company in a fair and reasonable manner, but such payment shall exclude any allowance for the uncompleted portion of the items, or any anticipated profits thereon.

18.
SUSPENSION
The Company may, for any reason, direct the Seller to suspend performance of any part of or all of the performance of the Order for an indefinite period of time.  If any such suspension significantly delays the progress of or causes the Seller additional direct expenses in the performance of the Order, not due to the fault or negligence of the Seller, the compensation to the Seller shall be adjusted by a modification to the Order and the time of performance shall be extended by the actual duration of the suspension.  Any claim by the Seller for compensation of a schedule extension must be supported by an appropriate document presented  to Company’s Subcontract Manager within ten (10) days from the date an order is given to the Seller to resume the performance of the Order.

19.
INCORPORATION BY REFERENCE
The Order incorporates certain clauses by reference.  These clauses apply as if they were incorporated in their entirety.  For FAR provisions incorporated by reference, “Contractor” means Seller and “Contracting Officer” means the Company Subcontract Manager.  The FAR clauses may be obtained from the Company upon request.

The following clauses are incorporated by reference:

FAR 52.203-13
Contractor Code of Business Ethics and Conduct (When award > $5MIL & performance period > 120 days)

FAR 52.203-15
Whistleblower Protections Under the American Recovery and Reinvestment Act of 2009 (When contract identifies that Recovery Act funds are used)

FAR 52.204-9
Personal Identity Verification of Contractor Personnel (All on-site services)

FAR 52.219-8
Utilization of Small Business Concerns (LB’s if subcontracting opportunities exist & contract (>$150K)

FAR 52.219-9 (ALT II)
Small Business Subcontracting Plan (LB’s if contract value > $650K.  Alaskan Native Corporations and Indian Tribes are SBs regardless of their size)
FAR 52.216-31
Time-and-Materials/Labor Hour Requirements-Commercial Item Acquisition (All Time & Material/Labor Hour Subcontracts)
FAR 52.222-26
Equal Opportunity (When award > $10K)  Certain exempts apply for awards made to religious corporation, association, educational institution, or society (See Clause).
FAR 52.222-35
Equal Opportunity for Veterans (When award ( $150K)

FAR 52.222-36
Affirmative Action for Handicapped Workers (When award > $15K)

FAR 52.222-41
Service Contract Act of 1965, As Amended

FAR 52.222-43
Fair Labor Standards Act and Service Contract Act - Price Adjustment

FAR 52.222-44
Fair Labor Standards Act and Service Contract Act -- Price Adjustment (All >$500K; [N/A to Multiple Year & Option with renewal contracts])
FAR 52.222-50
Combating Trafficking in Persons

FAR 52.222-54
Employment Eligibility Verification

(When contract value > $150K;  NOT APPLICIABLE IF: (1) period of performance < 120 days; (2) COTS item; (3) if services are part of a purchased of a COTS item; (4) if services are performed by a COTS provider, (5) if services are normally provide for that COTS item; and, (6) badging issued pursuant to Homeland Security Presidential Directive (HSPD) -12).
FAR 52.223-15
Energy Efficiency in Energy-Consuming Products (When acquiring energy-consuming products)

FAR 52.223-16
IEEE 1680 Standard for the Environmental Assessment of Personal Computer Products (When personal computer products are acquired or services furnished for same)
FAR 52.225-1
Buy American Act – Supplies (When supplies > micro-purchase threshold)

FAR 52.245-1
Government Property (When Gov’t property ≥ $150K; N/A for Gov’t property repairs when value of Gov’t property is ≤ $150K)

FAR 52.245-2
Government Property Installation Operations Services (When Gov’t property is furnished for initial provisioning

FAR 52.245-9
Use and Charges (When FAR 52.245-1 applies)
FAR 52.247-64
Preference for Privately Owned U.S. – Flag Commercial Vessels


(Supply PO’s unless f.o.b. destination shipment)
FAR 52.252-4 
Alteration in Contract

20.
INDEMNIFICATION AND RESPONSIBILITY (APPLICABLE TO ON-SITE SERVICES, INCLUDING EASEMENTS, ONLY) 

THE SUBCONTRACTOR AGREES TO DEFEND, INDEMNIFY AND HOLD HARMLESS, DM, ITS STOCKHOLDERS AND THEIR PARENT AND SUBSIDIARY COMPANIES, THE UNITED STATES OF AMERICA (U.S.) AND ITS AGENCY, THE DEPARTMENT OF ENERGY (DOE), AND THEIR DIRECTORS, OFFICERS, OFFICIALS, EMPLOYEES AND AGENTS FROM AND AGAINST ALL CAUSES OF ACTION, LIABILITIES, INCLUDING STRICT LIABILITY, CLAIMS, SUITS, JUDGMENTS, LIENS, FINES, PENALTIES, DAMAGES, COSTS AND ATTORNEY FEES, INCLUDING ANY ATTORNEY FEES INCURRED WHILE ENFORCING THIS INDEMNITY AGREEMENT, FOR ANY LOSS WHATSOEVER, RESULTING FROM OR IN CONNECTION WITH, ANY ACT OR OMISSION OF THE SUBCONTRACTOR OR ITS SUBCONTRACTORS, OR THEIR AGENTS OR EMPLOYEES, DURING THE PERFORMANCE OF THE WORK UNDER THIS SUBCONTRACT, OR ANY FAILURE TO PERFORM THIS SUBCONTRACT IN ACCORDANCE WITH ITS TERMS AND CONDITIONS.  THIS INDEMNIFICATION BY THE SUBCONTRACTOR EXPRESSLY INCLUDES INDEMNIFICATION FOR THE SOLE, CONCURRENT OR CONTRIBUTORILY NEGLIGENT ACTS OR OMISSIONS OF DM, ITS PARENT COMPANIES AND THEIR SUBSIDIARIES, THE U.S. AND/OR DOE, THEIR DIRECTORS, OFFICERS, OFFICIALS, EMPLOYEES AND AGENTS, INSOFAR AND ONLY INSOFAR AS SAID NEGLIGENT ACTS OR OMISSIONS RESULT IN INJURY TO OR DEATH OF EMPLOYEES OR AGENTS OF THE SUBCONTRACTOR OR TO THE SUBCONTRACTOR'S SUPPLIERS AND SUBCONTRACTORS, OR RESULTS IN DAMAGE TO THE SUBCONTRACTOR'S PROPERTY OR TO THE PROPERTY OF THE SUBCONTRACTOR'S SUPPLIERS AND SUBCONTRACTORS.  

DM, ITS STOCKHOLDERS AND THEIR PARENT AND SUBSIDIARY COMPANIES, THE U.S. AND DOE WILL NOT BE RESPONSIBLE FOR DAMAGE OCCASIONED BY FIRE, THEFT, ACCIDENT OR OTHERWISE TO THE STORED SUPPLIES, MATERIALS, EQUIPMENT OR BELONGINGS BROUGHT TO THE PLACE OF PERFORMANCE BY THE SUBCONTRACTOR OR ITS SUPPLIERS AND SUBCONTRACTORS, AND THE SUBCONTRACTOR EXPRESSLY WAIVES ITS RIGHT TO SUE FOR SUCH DAMAGES.

THIS INDEMNIFICATION CLAUSE IS DEEMED SEVERABLE AND SHOULD ALL OR ANY PART HEREOF BE INVALIDATED BY A COURT OR OTHER TRIBUNAL THE OTHER PARTS OF THIS CLAUSE AND THIS SUBCONTACT SHALL REMAIN IN EFFECT.

FOR ALL WORK DONE IN LOUISIANA, THE PARTIES RECOGNIZE THAT DM PETROLEUM OPERATIONS COMPANY IS A STATUTORY EMPLOYER OF ALL EMPLOYEES OF SUBCONTRACTOR DOING WORK IN FURTHERANCE OF THIS SUBCONTRACT, IN ACCORDANCE WITH LA R.S. 23:1032 AND LA R.S. 23:1061.

21.
Agreement to Recognize a Successor in Interest
DM Petroleum Operations Company (DM), at the discretion of the Government, may transfer its interest in this Subcontract to the Government and/or any to any company that succeeds contractor DM as contractor on the Department of Energy Strategic Petroleum Reserve, during the performance of this Subcontract. The Subcontractor agrees that such a transfer of DM's interests in this Subcontract to the Government and/or to any successor contractor of DM on the Strategic Petroleum Reserve will be at no cost and will include all of the Subcontractor's obligations under this Subcontract. 

All unresolved disputes arising under this Subcontract, that exist between the Subcontractor and DM at the time of such transfer, will be assumed in-total by the successor in interest.

In such event, the Subcontractor agrees to enter into an agreement, as prescribed by DM, to recognize the Government or any successor contractor to DM on the Strategic Petroleum Reserve, as DM's successor in interest.

22.
HYDROGEN SULFIDE (H2S)   FORMCHECKBOX 
  APPLICABLE IF CHECKED
The Contractor will enter the posted boundaries of the SPR Degas Plant during contract performance and entry is only allowed with H2S training.  Specific requirements are included in the "General Safety and Health Requirements (Section 6.g.)” or "Basic Safety Requirements (Section III.)”.
23.
COMPLIANCE WITH INTERNET PROTOCOL VERSION 6 (IPv6) IN ACQURING INFORMATION TECHNOLOGY
If this subcontract involves the acquisition of Information Technology (IT) that uses Internet Protocol (IP) technology, the subcontractor agrees that: (1) all deliverables that involve IT that uses IP (products, services, software, etc.) will comply with IPv6 standards and interoperate with both IPv6 and IPv4 systems and products and (2) it has IPv6 technical support for development and implementation and fielded product management available.
If the subcontractor plans to offer a deliverable that involves IT that is not initially compliant, the subcontractor agrees to: (1) obtain the DM Subcontract Manager’s approval before starting work on the deliverable and; (2) have IPv6 technical support for development and implementation and fielded product management available.  Should the subcontractor find that the statement of work or specifications of this subcontract do not conform to the IPv6 standard, it must notify the DM Subcontract Manager of such nonconformance and act in accordance with instructions of the DM Subcontract Manager.
24.
SUSPECT/COUNTERFEIT ITEMS
Not withstanding any other provision of the agreement the subcontractor warrants all items provided to DM are genuine and meet the requirements of 18 U.S.C. 2320 Trafficking in counterfeit goods or services.  The subcontractor’s warranty also extends to labels and or trademark logos affixed or designed to be affixed to items supplied or delivered to DM.  In addition, falsification of information or documentation may constitute criminal conduct; DM may reject or retain such information at no cost, and identify, segregate and report such information to Department of Energy Officials.

Subcontractor further warrants that all items used during performance of work at or for any SPR site include items that meet the specifications of the subcontract/purchase order.  The subcontractor shall compensate DM, its agent and 3rd parties for any financial loss, injury, or property damage resulting directly or indirectly from material components that are not in compliance with the subcontract/purchase order specifications.  This includes, but is not limited to, materials that are suspect or counterfeit, materials that have been provided under false pretenses and material or items that are altered, deteriorated or the use of which results in failure of other components.  

Types of materials, parts and components known to have been misrepresented, include but are not limited to; fasteners, hoisting rigging and lifting equipment, cranes, valves, pipe fittings, electrical components and structural items.  

25.
RESTRICTION ON THE USE OF PORTABLE/REMOVABLE MEDIA
SPRPMO policy is to restrict the use of portable and removable media to access, collect, create, process, transmit, disseminate, or store SPR information within and outside SPR security areas, in accordance with SPR document Use of Portable/Removable Media SPRPMO UI 200.3-2.  Use of portable and removable media to store or transfer SPR electronic information will be considered the exception rather than the normal operating procedure.  Portable and removable media devices are not allowed to be connected to SPR information systems or networks without prior written approval of the ISSM (Information System Security Manager) or the SPR DAA (Designated Approval Authority).  SPR sensitive information including Official Use Only (OUO) and protected Personally Identifiable Information (PII) may not be stored on portable or removable media without prior written consent of the SPR ISSM (Information System Security Manager) or the SPR DAA (Designated Approval Authority).

Portable removable media include, but are not limited to:  handheld PDA devices, cell phones, and storage devices such as flash memory (memory sticks), flash cards, portable hard drives, digital music players, CD-RW disks, DVD-RW disks and floppy disks.

26.
BUY AMERICAN ACT – CERTIFICATE (ALL SUPPLIES > MICRO-PURCHASE THRESHOLD)
The supplier hereby certifies that the materials quoted and supplied against a resulting Purchase Order are domestic end products and that for other than COTS items, the supplier has considered components of unknown origin to have been mined, produced, or manufactured outside the United States as defined above,
(FAR 52.225-1).
Should any OF THE item(s) FURNISHED AGAINST THIS PURCHASE ORDER OR SUBCONTRACT be of foreign end products, the supplier shall immediately identify the items, in writing, to the DM Buyer/SUBCONTRACT MANAGER NAMED HEREIN.
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